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Steve Neeley Hello, everyone.  This is Steve Neeley.  I’m an attorney in Husch Blackwell’s 
Energy and Natural Resources Group, and I’m based in the firm’s Washington 
DC office.  Joining me today are Brian Waagner and Ben Kass.  Brian is a 
partner and commercial litigator in our DC office.  He regularly represents 
clients in the construction, energy and healthcare industries in complex 
litigation.  Ben is in our Denver office.  He’s another member of the Energy and 
Natural Resources Group and he has a wide range of experience in energy 
and environmental matters. 

Today we’re excited to talk to you about warranty issues on renewable energy 
projects and to offer some strategies to maximize warranty coverage and limit 
unanticipated costs.  Before we begin, though, there are a few housekeeping 
items that I’d like to cover.  At the bottom of your console are multiple 
application icons for your use during the program today.  I will take a minute to 
highlight a few of the key icons for you.  If you have any questions during the 
webcast, you can submit them using the question box.  We’re going to try to 
answer as many questions as we can during the webcast today, but if we run 
out of time or need to provide a fuller answer to a question, we will do so after 
the webinar via email.  We very much appreciate audience participation and we 
certainly encourage you to submit questions at any time.   

There’s also an icon to assist with your viewing preferences.  You can expand 
your slide area by clicking on the maximize icon on the top right of the slide 
area or by dragging the bottom right corner of the slide area.  If you have any 
technical difficulty, please click on the help icon.  It has a question mark and 
provides information regarding common technical issues. 

A copy of today’s slide deck is available in the resource list and it looks like a – 
it’s an icon that looks like a folder at the bottom of your screen.  We’ve also 
included an article on warranty issues that may be of interest. 

To receive the latest news, hot topics and legal insights affecting the energy 
and natural resources industry, we encourage you to please subscribe to our 
Emerging Energy Insights blog by clicking on the blog icon at the bottom of 
your screen. 

This program has been approved for continuing legal education credit in 
California, Colorado, Illinois, Iowa, Missouri, Nebraska, Tennessee, Texas, and 
Wisconsin.  To report your hours in Illinois, Nebraska, Tennessee, or Texas, 
click on the CLE widget at the bottom of your screen and complete the 
questions.  You will need your Bar number when you submit for credit.  And 
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please make sure to do this before the webcast concludes. 

A recording of the webcast will be available tomorrow for watching and sharing, 
and once it’s available, a link to the recording will be emailed to you, along with 
a certificate of attendance.  And that wraps up the housekeeping items, so with 
that, let’s get started. 

So today’s presentation is going to address warranties on wind, solar and 
energy storage projects, primarily.  I’m going to discuss the typical OEM 
warranties on wind projects and those usually include general warranty, serial 
defect warranty, a design life warranty and a performance guaranty.  I’m also 
going to touch on the typical standard of care and warranties that you see in a 
Balance of Plant or an Engineering, Procuring and Construct agreement, which 
are very similar across both wind and solar projects. 

Ben will then take over and talk in more detail on performance guarantees for 
both solar and energy storage projects.  And then Brian will wrap up by 
addressing issues that frequently arise when pursuing warranty claims and he 
will offer some strategies for resolving those claims quickly and cost effectively.

Although we’re discussing these issues in the context of particular types of 
projects, we do want to highlight that the issues that arise with warranties are 
very similar across wind, solar and energy storage projects, so the contents we 
discuss today generally will apply across all sorts of renewable energy projects, 
although the specific contractual terms likely will vary greatly. 

So turning now to the typical OEM warranties on a wind project, I’m going to 
begin with the broadest warranty, which is the general warranty.  It’s also 
sometimes referred to as the limited warranty.  It’s a warranty about the 
condition of the equipment when the equipment is delivered to the site.  And it 
generally includes some sort of promise that the equipment is free from 
defects.  

The normal remedy for a breach of a general warranty is repair or replacement 
of the defective part, and that decision between repair or replacement is often 
at the OEM’s discretion, OEM being Original Equipment Manufacturer.   

The normal term of the general warranty – and really any of the OEM 
warranties on a wind project – in our experience is usually anywhere from two 
to five years, beginning either with commissioning or the start of commercial 
operation. 

What we’re showing here is an excerpt from an OEM General Warranty.  This 
excerpt, and several others that you’ll see throughout today’s presentation, 
were pulled from publicly available litigation pleadings.  And that’s why we can 
include them here, even though OEM warranty terms normally are confidential. 
And in looking at this excerpt, as you can see, although a general warranty is 
often referred to as a single warranty, it actually contains several different 
smaller warranties.  It warrants, for example, first that the equipment is new 
when delivered, that it’s free from defects in design, materials or workmanship, 
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third, that it complies with the technical specifications, which is essentially that 
the OEM is giving the owner the equipment that it said it would provide.  And 
as you can see, there is also a specified remedy, which can also be viewed as 
a separate warranty – essentially a repair warranty – which is, if the equipment 
doesn’t meet the standards, the OEM will repair or replace the part at no cost 
to the owner. 

From our perspective, there are two things really to keep in mind with respect 
to the general warranty, and the first is the timing for asserting a claim.  If this 
general warranty is breached, it’s breached when the equipment is delivered to 
the site.  And under many states’ laws, the statute of limitations, which is the 
period in which you can sue the OEM to enforce your claim, it usually begins 
on the date that the equipment is delivered, regardless of whether the owner is 
aware of a defect or not.  And the rationale behind that is if the equipment is 
delivered to the site, generally inspected and then accepted by the owner as 
being more or less compliant; in reality, though, as many of you probably know, 
defects often are not discovered until a problem arises.  And at least in some 
cases, a defect can’t be discovered until a larger problem arises.  A wrinkle in 
the carbon fiber layers of a blade shell, for example, is not going to be detected 
in an inspection of a completed blade when it is delivered to the site.  It would 
only be after perhaps a catastrophic failure.   

Because of that, there are exceptions to the general timeliness rule.  If a defect 
could not have been discovered during an inspection when the equipment was 
delivered, the owner may be able to take advantage of what’s called a 
discovery rule, which tolls the limitations period until the defect could have 
been discovered.  But not all states honor the discovery rule, so it really is a 
good idea for owners to be proactive about inspecting equipment and 
investigating issues as they arise. 

The second thing to keep in mind is the repair or replacement remedy is 
usually the exclusive remedy that’s made available to the owner in the event of 
a breach.  Those sorts of exclusive remedy provisions limit the OEM’s liability 
for reasons that make sense from the OEM’s perspective, but it precludes an 
owner from demanding wholesale replacement of a particular part unless the 
owner can show that the exclusive remedy has failed in its essential purpose, 
meaning the OEM has refused to do the repairs or they’ve unreasonably 
delayed in those repairs.  So while owners can and should seek wholesale 
replacement where appropriate, just be aware that wholesale replacement is 
the exception, not the rule. 

The general warranty, like almost every other aspect of the supply and 
operation agreements, is negotiable and the scope of the warranty will certainly 
affect remedies and costs.  Here we’ve identified three issues that come up 
somewhat regularly in our experience and can lead to disputes.  The first issue 
is how a defect is defined, which really comes down to, is the defect that’s 
warranted a failure of the part, or is it a mere nonconformance?  It’s not 
uncommon to sometimes see a defect be defined as failure or for the warranty 
to simply say instead of this part is free of defects, it will say this part will not 



© 2017 Husch Blackwell LLP. All Rights Reserved. Page 4 of 20 KCP-8275680-1 

Speaker  

fail due to a defect in design, materials or specifications.  When it’s defined in a 
way that’s linked to a failure, the scope of the warranty is obviously narrower 
and the OEM may argue that it doesn’t have any warranty obligations until the 
part fails.  A better option from our perspective is for the definition of defect to 
be linked to a nonconformance, which is really any deviation from the technical 
specifications, best practices, or the OEM’s established manufacturing 
processes.  It makes the scope of the warranty broader.  It also ensures that 
the owner doesn’t have to wait for a failure to occur to assert a claim. 

A second but related issue is where the general warranty is included and when 
it expires.  The general warranty we’ve seen included in a turbine supply 
agreement, we’ve also seen them included in operations or service, 
maintenance and warranty agreements.  However, sometimes when it’s 
included in a TSA, it’s not uncommon for that general warranty to expire at 
commissioning.  Meaning the parts are warranted to be free of defects until the 
turbine is commissioned and once commissioned, that general broad warranty 
expires, and what’s left are more specific warranties that oftentimes are tied to 
a failure of a particular part.  If that’s the case in your situation, owners just 
need to be a little bit more hands on with respect to the inspections and 
commissioning to ensure that they are not overlooking issues and waiving 
important rights at the outset.   

And then the third issue to consider is whether notice of a claim is required 
before the OEM’s warranty obligations kick in.  In our experience, most 
agreements require that the owner provide written notice of a claim, and if the 
owner fails to do so, the OEM may argue that it didn’t have any obligations 
under the warranty, even if it had actual notice of a defect.  To avoid that, it 
would be more beneficial for the provisions to say that the OEM will have an 
obligation to repair any defects of which it receives notice or of which it 
otherwise becomes aware, regardless of whether the owner provides notice.  
We have seen that provided in the past, but admittedly it’s less common.  
Because OEMs usually want to limit their warranty liability so that a defect on 
one project does not automatically turn into a fleet wide warranty issue.  As a 
result, because those certain provisions are less common, owners generally 
need to be aware of the warranty expiration deadline and be providing notice of 
defects as they arise.   

In addition to the general warranty, the OEMs typically provide what’s called a 
serial defect or a common failure protection warranty.  This is a warranty 
against recurring defects and it usually includes a threshold number tied to, for 
example, twenty percent of major components or twenty percent of turbines, 
and that threshold acts as a trigger.  When the threshold is met, the OEM must 
investigate the defect, which is usually prepare a Root Cause Analysis and 
then propose a comprehensive remedy or retrofit.  The key here though is to 
remember and be sure that you monitor and track defects as they arise so that 
you know when the warranty may come into play. 

What we’re showing you now is a sample defect – serial defect warranty, and 
you can see that the trigger in this case is the same defect or failure occurring 
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in at least ten percent of the turbines.  And that remedy that’s specified is a 
retrofit design acceptable to both the owner and the IE, and the retrofit has to 
be promptly implemented.  Although this one requires the concurrence of both 
the owner and the IE, that is not always the case.  And oftentimes, OEMs do 
not want to allow for owner approval of a retrofit because they’re concerned 
that an owner may impose unreasonable demands.  We’ve also seen serial 
defect warranties specifying that an RCA may be inconclusive or the OEM will 
have no obligation to repair until a part fails, regardless of the outcome of the 
RCA.  Those sorts of provisions are obviously beneficial from an OEM’s 
perspective, but they do put more risk on the owner.   

So with a serial defect warranty, the key issue to consider, really, is how are 
the defects counted.  Sometimes the threshold is tied to major components and 
major components will often include a number of items, one of which could be 
blades.  Plural.  Or as in the example that we just looked at, the threshold may 
be tied simply to turbines.  And with those sorts of issues, what can happen is 
that an ambiguity can arise.  For example, are blade defects going to be 
counted by a defect in each individual blade or is it going to be based on blade 
rotor?  And then if you’re having a defect that occurs multiple times in the same 
component, how is that counted?  And in our experience, those sorts of 
questions often are not addressed in the agreement itself and are overlooked, 
but they can become quite important if the way you count means the difference 
between whether or not the threshold is satisfied.  There’s also sometimes an 
inclination to overlook a previously repaired defect.  In our view, that’s a 
mistake, because even if the part has been repaired, the fact that the defect 
occurred still counts toward the threshold. 

And then finally, as with the general warranty, the definition of defect can be a 
critical element in terms of whether or not the threshold is satisfied.  If a defect 
is defined as a failure, then only failures of a part may count toward the 
threshold.  If it’s defined as a nonconformance, the threshold may be satisfied 
much earlier, particularly where there’s a manufacturing defect, for example, 
because it likely affects a broader population of components.   

The third typical OEM warranty is the design life warranty.  It’s a warranty 
about the design of equipment, but it is not a performance guaranty.  The OEM 
typically warrants that the equipment is designed to last for twenty years, for 
example, but nothing in that provision promises that the equipment will actually 
last for twenty years.  And typically as evidence of the quality of the design, the 
OEM is required to provide a design certificate from an international 
certification body like DNV GL or another similar entity.   

Here we have an excerpt of a design life warranty.  You can see that it 
warrants that the equipment is only designed and manufactured in accordance 
with the IEC standards, or a Class IIA wind turbine, which in that case has a 
design life of twenty years.  This sort of language, as you’ll see, it’s usually very 
carefully crafted by the OEM to ensure that they’re not creating any additional 
express warranty that would extend a two to five year warranty into a twenty 
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year warranty. 

Some issues to consider with respect to the design life warranty are first, the 
time between installation and when the last design certificate was issued.  
Design standards change, and there’s sometimes a disconnect between what 
is warranted in the agreement and what is certified, meaning when the OEM 
last got a certification for the design of their turbine.  And they may have made 
changes to their turbine design in the interim, so making sure that what they’re 
warranting in the agreement matches up with the certificate that they can 
actually provide is an important element. 

A second issue to keep in mind is whether there are other statements from the 
OEM that may in fact give rise to an express warranty regarding the 
performance of the equipment over a period of time.  There are some states 
where courts have found that certain representations in technical material or 
advertising brochures can give rise to an express warranty that the equipment 
will last for a certain period of time.  Those are only a handful of states at most, 
but it is something to keep in mind. 

Third, it’s important to get a copy of the design certificate early on.  That’s 
sometimes overlooked in our experience, but the design certificate can be an 
important source of information when investigating potential defects.  And so 
when you have engaged an engineer or an expert to look into issues, they will 
often start with that design certificate.  It’s good to have it.   

And then finally, we like to stress the fact that there’s a lot of overlap between 
these equipment warranties, as you can see.  And in general, there’s a lot of 
benefit to asserting a claim under as many warranties as possible.   

As Brian will discuss later on, the burden of proof is always a key element in a 
warranty claim and those burdens differ, depending on the type of warranty 
you’re pursuing.  And by asserting under multiple warranties at the same time, 
if you fail to meet the burden under one warranty, the claim is not necessarily 
dead.  You may still be able to satisfy your burden under other warranties, and 
that’s a better position to be in. 

In addition to equipment warranties, OEMs also typically provide a 
performance warranty or guaranty for the equipment.  These are based usually 
on availability or energy yield, and they require that the OEM pay liquidated 
damages if the performance of the equipment doesn’t meet the warranted 
levels.  The warranty is usually formula-based, so it’s important to be clear on 
what inputs will be included.  For measuring performance and for calculating 
BLDs, it also sometimes includes a performance bonus if the equipment 
performs better than expected, and that bonus is often a share of the excess 
revenue. 

This is a sample of an OEM availability warranty and as you can see, it’s 
warranting a performance or an availability of at least 90%.  In our experience, 
90% is actually a little lower than usual.  We frequently see 97[%] in the first 
year, followed by 95% thereafter.  But the warranted level is a negotiable 
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element and it’s something that will likely be the result of what the OEM feels 
that they can meet versus what an owner is willing to accept.   

Another important negotiable element here is that this provision gives the 
owner the right to offset liquidated damages amounts against any amount the 
owner owes the OEM.  In practice, we find that that is frequently done, but it’s 
not always specified in the agreement, and when it’s not specified, it can lead 
to disputes, particularly if the OEM and the owner are already disagreeing 
about how the availability was calculated and what the LD amount should be.

So because the performance guaranties are usually formula-based, it’s 
perhaps not surprising that some of the main issues to consider are also 
formulaic in nature and it’s really about the inputs that go into the formula.  A 
key element to keep in mind is down time and what type of down time will be 
included for LD purposes and what type of down time will be excluded from the 
calculation.  This is particularly important if the agreement gives the owner 
certain approval rights over a remedy or a retrofit, because the OEM often 
does not want to be on the hook for down time while the owner reviews their 
proposed remedy.  Owners, obviously on the other hand, feel that the down 
time is the result of the defect, so the OEM should bear the brunt of that down 
time.  Again, that’s just a negotiation tactic that if you’d specified and worked 
out, it can avoid disputes down the road. 

A second important issue for liquidated damages is making sure that the intent 
of the LD is satisfied, meaning that LDs are paid to mitigate the harm to the 
owner if the equipment doesn’t perform as warranted.  But in our experience, 
owners are frequently disappointed with the LD they’re receiving, because they 
don’t make the owner whole.  And that’s because some revenue-generating 
components are often excluded, meaning compensation for lost production tax 
credits, renewable energy credits, et cetera.  Because this is negotiable, you 
can certainly negotiate with the OEM to try to get compensation for those 
components, but in our experience, OEM is generally unwilling to pay for those 
as part of a liquidated damages formula.   

So having discussed what’s included in the warranties, I’m going to touch 
briefly on what is excluded from warranties and, in our experience, the list of 
warranty exclusions are fairly consistent across OEMs and most of them are 
what you would expect:  vandalism, owner negligence, force majeure events, 
for example.  But some of the exclusions can actually prove problematic in 
practice, particularly if certain items are not carefully drafted.  For example, the 
definition of a force majeure event can be a critical issue in any warranty claim 
and the key here is if you’re going to include in the definition of force majeure 
something other than the typical list of events like war, terrorism, acts of God, 
you want to be as specific as possible.  If you include lightning strikes, for 
example, without too much specificity, that could quickly swallow the warranty 
with respect to a lightning protection system, because the OEM could make a 
broad claim of force majeure.   

Another issue to be aware of is exclusions for third-party repairs or 
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self-performance by the owner.  Those typically are excluded if they’re not 
done at the OEM’s consent or according to the OEM standards.  And that can 
be problematic, particularly once a dispute arises because the OEM could be 
quite aggressive in claiming that things were not done according to their 
standard.  And this is a delicate balance to strike, because although an OEM 
does not want to be responsible for poor work that was done by someone else, 
the exclusion should not prevent an owner from exercising self-help rights that 
are in the agreement, or from simply retaining qualified third-party providers. 

But if you do have an exclusion with respect for work done by third parties, 
another way to deal with that is to see if those obligations are included in some 
of your other agreements.  The OEM is frequently unwilling to take 
responsibility for work that is not done in accordance with Prudent Industry 
Practices.  In a BOP context, you can usually mitigate that risk, because it 
should be included in your BOP contract. 

Which is what we’ll turn to now.  Having covered the warranties, when you’re 
looking at your Balance of Plant and Engineering, Procuring and Construct 
agreement, the standard of care is largely the same as what you would expect, 
and it ties back to Prudent Industry Practices for the work that is being done. 

And this is a service warranty.  It’s not a product warranty because the 
contractor obviously is not providing products.  Here is a sample of the typical 
warranties of standard of care in a BOP contract and, as you can see, it’s tied 
to Prudent Industry Practice for the work that’s being performed.  Design 
services have to be done in accordance with Prudent Electrical Industry 
Practices, engineering and construction services have to be in accordance with 
whatever a prudent construction firm would provide.   

The key take-away here from our experience is in order to minimize disputes, 
it’s important to retain an independent expert early and the reason is the 
standard of care is what another prudent firm would do, and the best way to 
show that is to make sure you have an independent prudent firm who is coming 
to the site, investigating the issues and identifying any deviations from prudent 
practices. 

And with that, I’ll turn it over to Ben, who’s going to discuss performance 
guarantees on solar and energy storage projects. 

Ben Kass Thanks, Steve.  I’m going to switch gears from wind energy and talk about 
performance guarantees specifically as they relate to solar and energy storage 
projects.  Steve touched on performance and availability guarantees in the 
wind context.  Many of these points are also transferable to solar and energy 
storage.   

So what is a performance guarantee?  Well, simply, a performance guarantee 
is a warranty guaranteeing that a project will perform as it was intended for its 
useful life, including meeting its energy generation or storage targets.  We are 
seeing performance guarantees becoming more and more frequent and the 
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majority of our owners and lender clients have started using guarantees in their 
deals.  For lenders and owners, performance guarantees provide the obvious 
benefit of insuring that a solar project will meet projected revenue targets or 
that a battery storage project will perform as designed and justify its capital 
expenditure.   

As will be discussed further, the performance guarantee is typically provided 
either by the OEM supplier of the solar panel or batteries, as the case may be 
or as a wrap or pass-through warranty through the EPT contractor.   

So I’ve mentioned in solar projects, performance guarantees are typically 
provided either by the panel manufacturer to the owner if purchased directly, or 
by the panel manufacturer through the EPT contractor to the owner in a wrap 
structure, whereby either the EPT contractor passes through the performance 
guarantee from the manufacturer to the owner and stands as a single point of 
contact and chief enforcer of the guarantee obligations or the EPT contractor 
becomes the warranty provider, and if they are savvy, will get at least 
back-to-back guarantee from the panel manufacturer. 

As the project developer, owner and lender, you would like to see a guarantee 
last for the anticipated life of the project.  We’ve seen terms as short as 
5 years, as long as 25 years, and as panel quality improves, we hope to see 
these extend to 30 years and beyond. 

We’ve seen a variety of different methods used for guaranteeing performance 
of the solar project.  The two most common seem to be a graphical output 
sometimes linear and sometimes bell shaped which guarantees that for 
instance in year one, each panel will produce close to 100% of its advertised 
minimum output, in year two, 98%, in year 5, 92% and so on.  We’ve also seen 
a more sophisticated approach used where a monetary system is set up at the 
project site and that the performance guarantee is based off of the specific 
humidity, temperature and solar energy hitting the site at different times of the 
year.  What you see in the photo here are what are called hybernomators, 
which measure the amount of solar energy hitting the project site as can be 
expected the amount of solar energy can obviously vary dramatically 
depending on the latitude of the project and the amount of annual cloud cover, 
fog and humidity.  So and I will talk about how this type is conducted in more 
depth later in this presentation. 

Finally, more importantly, what are the remedies when a project fails to meets 
its performance guarantee.  Well most typically the warranty provider will first 
attempt to replace faulty panels or add additional strings of panels and attempt 
to boost the output at the project.  With replacement, addition or 
reconfiguration of the system doesn’t work, many performance guarantees will 
have liquidated damages provisions which I will discuss a little more later. 

Now I’m going to discuss the application of performance guarantees in the 
energy storage context.  Some of you listening in may be veterans in this 
industry while others may be new to it, so I thought it would be prudent to give 
an introduction into what exactly is the commercial energy storage market.  
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There are many different types of projects being marketed commercially from 
new and from not so new technology.  But we are helping our clients to 
develop or purchase most often these days seems to be lithium-ion batteries 
and we also have seen some interest in nickel-cadmium batteries as well.  We 
are seeing battery projects either incorporated into new or existing wind 
facilities or as standalone projects.  Batteries have a variety of uses in the 
commercial energy space.  We have helped utilities purchase standalone 
battery systems to help for instance shave demand peaks, during peak 
summertime hours in the afternoon and evening and have also helped find and 
develop merchant battery systems used for frequency regulation or you even 
as merchants hedges in the energy market.  We have also worked on battery 
systems attached to wind and solar facilities especially in island regions to help 
improve grid stability.  The size of these projects most commonly range 
between 10 and 20 megawatts and some developers are now developing 
much larger projects for instance a 300 megawatt battery storage project being 
planned in California. 

In battery storage context, we are seeing manufacturer battery performance 
guarantees that guarantee each battery module and that the project as a whole 
will meet specific energy retention performance in charge/discharge metrix.  
The majority of the guarantees we’ve worked on are in the 10 to 15 year range 
although these terms were pushed to 20 years and beyond as project life 
increases and as battery technologies continue to improve. 

The method for testing performance are arguably more complex in batteries 
than they are for solar.  Battery performance is usually tested by looking at real 
time and log data from the battery over a period of time and by measuring the 
battery’s response times and certain signals and other characteristics such as 
ramp rates and the ability to hold a state of charge.  Warranty providers will 
usually require that the battery is used strictly in accordance with its technical 
specifications including keeping the batteries in their optimal temperature 
range and only cycling the battery a set number of times per day or per month.

If the project fails one or more performance tests, these remedies can include a 
replacing individual battery cells, adding additional battery cells, replacing 
pertinent equipment like inverters and switch gear and making adjustments to 
the software controls for the battery project.  If all those remedies fail, 
liquidated damage provisions can be used as a last resort to make the owner 
whole. 

So here are some drafting considerations for performance guarantees.  Clear, 
unambiguous and quantitative testing standards and protocols are imperative.  
This will help reduce the probability of protracted disputes down the road.  And 
these will take a more effort on the front end.  Detailed and in-depth 
coordination between the business, technical and legal sides of the house are 
necessary to insure that the testing requirements align with the commercial 
terms agreed to by the parties. 

The tests should also be done in a manner to minimize downtime to the system 
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to the extent practicable.  Owners and lenders, especially lenders new to these 
types of projects, should strongly consider hiring consultants, and/or 
independent engineers with strong experience in solar and battery projects 
which helps with translating technical terms and making sure the right 
questions are being asked.  As with most construction contracts, owners and 
lenders will want to evaluate the creditworthiness and the performance history 
of the manufacturer and buyers and the EPC contractor to determine which 
entity will be the least risky provider of the warranty and whether that warranty 
will be best performed under a wrap or as a pass through directly from the 
manufacturer. 

The performance should also be drafted to clearly define the remedy terms, the 
order in which those remedies will be implemented and how liquidated 
damages will be calculated.  In the battery context, liquidated damages 
calculations can be more complex because the battery value is not usually 
based on an energy production projection.  Rather, it’s often calculated based 
on the capital expenditures of the service being provided by the battery or the 
value of the battery to its connected wind or solar project. 

So to summarize, here are some takeaways for each stakeholder in a project.  
For owners and lenders, if you’re not already considering a performance 
guarantee for your next solar or battery project, you should consider doing so.  
Also, if you do not have the internal, technical expertise to assist with these 
negotiations, consider employing an experienced consultant and legal team.  
For developers and EPC contractors, the performance guarantee provides a 
way to spread the risk of a project perform across multiple parties and also 
provides clear and quantifiable performance matrix.  For the OEM 
manufacturer, especially in solar where there are many different manufacturers 
and intense pricing pressures, consider offering a comprehensive performance 
guarantee as a good way to differentiate yourself in a crowded field and as a 
way to justify selling panels above the lowest industry price. 

And that concludes my part of the presentation.  I will now pass the baton to 
Brian Waagner who will discuss revolving warranty claims. 

Brian Waagner Thanks Ben.  Appreciate it.  Welcome to the section of our presentation that I 
regard as the most interesting.  The question that I’m going to address is the 
question of presenting and proving warranty claims.  Obviously on renewable 
energy projects there are tremendous variations in the equipment, tremendous 
variation in the types of problems that affect the equipment.  There are issues 
that vary among the contract documents.  There are variations among the legal 
environment.  We have projects all across the country, all around the world.  
Really for purposes of today, I’m going to focus on three main common 
denominators.  The first sort of subject matter is what I call the burden of proof; 
how to prove a warranty claim and then I’m going to address some of the 
common issues that show up in litigation of warranty claims.  Really issues 
around a dispute procedures are some of the common issues there and then 
the question of remedies.  What the owner can do in a warranty situation to 
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make sure that they are getting what they paid for from the OEM. 

The first thing I want to start with is the question of what are you looking for 
when you are pursuing a claim.  You really want the owner, the owner really 
wants to have its expectations met and so the owner is going to be ultimately 
responsible for proving that a particular loss is covered and proving that it is 
entitled to the relief that it is requesting.  So you have a number of issues as 
the party bearing the burden of proof, you have an issue of figuring out whether 
a particular failure is covered by a warranty or not.  Your contract defines the 
scope of the warranties but it does not establish that a particular component 
needs to be repaired or needs to be replaced.  That issue is going to be up to 
the owner to make that case.  So that can be difficult to do.  Obviously, 
especially if the owner has not done nothing to the operation and maintenance 
to the original equipment manufacturer or to a third party service provider.  And 
a lot of times the owners have not paid attention to the sorts of issues that are 
going to be necessary to meet their burden of proof.  As long as the project is 
working more or less smoothly and is generating electricity in accordance with 
their expectations, the owner really doesn’t have much interest in collecting 
and analyzing and storing data.  It’s just a cost element that doesn’t do 
anybody any good until of course the problem arises and you need data to 
make your case.  So that’s mainly my first point. 

You need access to data.  If there is a serious problem or the manufacturer 
pushes back and says that a claim is not covered by a warranty, the owner is 
going to need to have data to make sure that it is able to prove the case.  
Obviously, the best source of data is the owner’s own records.  You’re going to 
have records of the equipment that’s on the site.  You should as the owner 
make sure that you have ready access to that.  Keep track of the serial 
numbers for the components.  Keep track of the delivery dates.  Any type of 
inspection reports that you’ve received, commissioning dates.  Make sure you 
have ready access to the GPS coordinates for every component that you have 
on the site, the elevation.  Take photos and videos and keep track of those and 
organize them.  If a component is moved from one location to another or from 
one turbine to another, keep track of that as well.  You don’t want to just simply 
have data that says, on January 5th a blade was replaced and there’s no 
record of the original serial number that was removed and the new serial 
number that was replaced. 

You should have access to performance data through the SCADA system 
that’s typically used to monitor the wind turbine projects.  You should be able to 
access that data, collect it and use it to assess the performance of your 
components.  Obviously, if you see data reflecting a vibration in a wind turbine 
blade before a lightning strike occurs, that would obviously tend to disprove the 
idea that the vibration was caused by the lightning strike.  But, vibration is a 
key element in proving other sorts of defects.  So you want to be able to have 
access to that sort of information, if you need it. 

If weather is a factor you should collect weather data, if necessary.  There are 
many good sources for weather data.  An example is a database called 
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StrikeNet which makes available information from the United States National 
Lightning Detection Network from companies like Pacela.  That sort of 
information may be critical if you have a warranty issue relating to a lightning 
protection system for example. 

One of the points that I’ve often seen is the question of whether to engage a 
third party expert to do an end of warranty inspection and our recommendation 
is that owners should engage a third party inspector to do that, make sure that 
it’s done well in advance of the expiration of the warranty period.  There’s a 
cost to doing that of course but owners should take advantage of the 
opportunity.  They should get a detailed report and use the information that’s 
collected in that report to assess whether it makes sense to make a warranty 
and to follow-up with requests for additional information if a warranty claim 
needs to be made. 

One point on the question of data that I will make is you should try to gather the 
data as the project proceeds not when it’s an emergency.  Not after it becomes 
clear that the manufacturer is not going to honor the warranty claim and you 
have three days to respond to a request for a binding termination from an 
independent engineer. 

You need data to prove a warranty claim, obviously but you may not have 
ready access to it once a warranty claim presents itself.  Components replaced 
by an OEM during the course of a project get removed.  When it happens, 
you’re happy that those broken components are gone but once they’re 
removed you don’t have access to them any more for testing or analysis.  The 
time to get that testing done is while they’re still on the site while you have 
access to it, etc. 

Confidentiality provisions appear in these turbine supply agreements and the 
service maintenance and warranty agreements.  That’s a problem for owners 
occasionally and typically agree that everything pertaining to the project is 
confidential and so has every other owner.  So this means that if you are trying 
to find out if other owners are having similar problems, it’s going to be very 
difficult to do that.  Manufacturers typically will not share root cause analysis 
documents from other projects for example outside of the context of litigation 
so it may be a difficult source of information for you to get access to. 

It is possible to get design and manufacturing data from the OEM and 
information pertaining to the performance of similar projects once you’re in 
litigation through the discovery process but that requires effort and is going to 
result in pushback from the OEM.  If you’re in an IE or arbitration situation 
you’re probably dealing with more limited discovery and a more accelerated 
time table.  So you may not be able to get the information that you need. 

One way that I’ve seen this solved to some degree is the concept of a design 
escrow which I’ve seen in some turbine supply agreements.  I think this is a 
good idea.  It is a balance of sort of a confidentiality concern that the OEMs 
have in their design documents as well as with the owners’ need for access to 
data.  So you only see the data if you can demonstrate a need for it, but the 
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manufacturer can’t otherwise prevent you from getting access to it when it’s 
needed. 

Remember this also as a question of documentation and the question of proof. 
 You’re not just looking to try to prove that a particular failure was caused by a 
problem within the scope of the warranty.  You’re also looking to address the 
possibility that similar failures will occur in the future.  So for example, you’ve 
had the situation here you have five blades fail over the course of a month.  
Repairing those blades is obviously critical but you’re also trying to get 
insurances that the problem is limited to those blades so that any wider 
problem has been eliminated.  If you don’t want to simply accept the OEM’s 
word for it, you’re going to have to show how pervasive the problem is and 
you’re going to have to develop proof to show it and that takes time and that’s 
the reason I’m suggesting that we look so carefully at the question of data and 
the availability of information to support that claim.  It also suggests that you 
should engage in many situations, you should engage one or more expert 
witnesses.  Somebody with expertise in the particular type of product that you 
have and somebody you can help you access whether the problem is likely to 
recur. 

So let’s say you’ve got a problem and the OEM is not adequately addressing it 
or you’ve taken the position that the problem is not covered by the warranty.  
It’s time to assert a warranty claim.  What do you do.  Obviously, my 
recommendation would be to start with the terms and conditions of your 
contract and to comply with those terms to the greatest degree that you can.  
It’s possible, probably, to write a very simple claim letter.  A one page letter, 
dear manufacturer, we’ve had a failure.  We would like it to be covered by the 
warranty and in some cases those may get results.  You show up at your car 
dealership and you say my transmission is having problems and if you’re lucky 
the manufacturer will accept that as a warranty problem and repair it at no 
charge.  But if you’re not an expert in cars and the manufacturer says no, it’s 
going to be up to you to kind of prove otherwise.  So our advice on the concept 
of warranty claims is it pays to do your homework and it pays to put some effort 
into making sure that your claim is well supported even before it’s submitted.

Among other things, your warranty claim may be your only shot.  You may 
demand for example the replacement of three blades and one generator under 
warranty but if the warranty period expires and a fourth blade fails, you may 
lose warranty protection even if you can later show that the fourth blade failed 
as the result of the problem that caused the failure of the first three.  You want 
to know what the nature of the problem is before you make your claim such 
that you’re not left holding the bag on making only a partial claim. 

The second sort of component, the reason to do your homework early, is that 
you may have an accelerated dispute resolution procedure and that’s going to 
prevent you from doing that substantive analysis after the fact.  So for example 
you make a simple warranty claim, the OEM denies the claim and then 
immediately demands an IE determination.  In the most accelerated IE dispute 
resolution provisions, you have only a few days to respond to that and then if 
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the IE’s determination is binding, you have really not enough time to put 
together a credible claim and you’re possibly left with an IE resolution that is 
going to be very difficult to overturn.  So the way to avoid that outcome is put 
your homework in ahead of time. 

If the claim is denied, you’re ready for the adversarial process.  You’re going to 
be pursuing litigation or you’re going to be pursuing arbitration or resolution 
through an independent engineer process.  We like the IE process.  We like 
arbitration.  There are advantages to those things.  It can be cheaper and 
faster.  There’s confidentiality in arbitration and IE proceedings that’s not 
available with litigation, where that’s very difficult to get in litigation and the 
most important benefit I think is the expertise of the decision makers in the IE 
process even in arbitration, is far greater than you would expect from a normal 
trial court judge or specially more expertise than a jury would offer you. 

But getting a good result through the IE process or through the arbitration 
process and getting it cheaply and quickly the way you would expect it to be is 
really not very easy.  The next session of my presentation I have a series of 
cases from the various different states, California, Minnesota, Maryland, 
Virginia, Texas, Alabama, all over the place, sort of illustrating some of the 
problems that arise in the context of the dispute resolution mechanisms used in 
the renewable energy industry. 

So for example, you have an IE clause like this one which says disputes 
relating to warranties are going to be resolved by the Independent Engineer 
and the Independent Engineer’s resolution is going to be final and binding.  
You would expect that to be the case.  This is an example from a case that was 
filed in California relating to a wind farm in Southern California.  That was the 
language there from the turbine supply agreement but unfortunately based on 
actions of the parties during the course of the project and some additional 
contract language elsewhere in the contract documents.  This dispute didn’t 
end up getting resolved by the IE.  It ended up being litigated in state court.  So 
there’s an example where the IE process ideally is simple and quick and it 
doesn’t work out that way. 

Here’s a different example of a project where you have an IE process and the 
parties expect it to be binding.  Sorry, I got confused about the cases.  This is 
the case where you had a turbine supply agreement and a financing 
agreement and the arbitration clause appears in the turbine supply agreement 
and there’s no arbitration clause.  The financing agreement provides for 
litigation.  Shortly after the project is closed, the owner of the project engages 
in some corporate transactions, sets up a special purpose entity to own the 
project. 

The way this happens in a lot of these projects and the manufacturer and 
lender for this project is upset and takes the position that those transactions 
are violations of the financing agreement and files suit in state court against the 
original purchaser and borrower as well as against every affiliate and related 
entity under the sun.  And the trial court says well is this subject to arbitration 
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or not.  The trial court says no.  It’s not subject to arbitration and then on 
appeal, the court says yes it will be subject to arbitration.  If you look at the 
entire transaction, the financing agreement together with the turbine supply 
agreement, even though the agreements are different and they have different 
dispute resolution mechanisms, the expectation of the parties in that case was 
that it was going to be subject to arbitration.  In this case, the lender who didn’t 
think there was arbitration ends up requiring to go to arbitration. 

Separate and apart from the question of whether you have to submit your 
dispute to arbitration or not, is the question of is the result going to be binding.  
So in the renewable energy industry, we have a lot of determinations being 
specified for the IE.  The IE has an important role and the question is, is the 
IE’s determination going to be binding or not.  The IE has the role of not only 
resolving disputes, acting as the arbitrator, but also addressing various 
different milestones on a project.  Did certain components comply with 
specifications and taking other steps that matter in connection with the 
administration and financing of a project.  The question is when they have 
these multiple roles, is the IE’s determination going to be binding or not. 

This is the case from Alabama 1983 is a construction case in which the IE’s 
determination was relevant to the quality of the contractor’s work.  The 
contractor’s work was to be approved by the IE and contractor did the work and 
was – the customer was of the opinion that the work did not meet the 
specifications.  The argument was by the contractor – I got approved by the 
independent engineer and that’s a binding determination.  We can’t have any 
further litigation or any further dispute about whether that decision is binding or 
not.  The court disagreed and citing this language in paragraph 8.  If you look 
at it, the final approval by the independent engineer was necessary to the 
quality of the assessment of the contractor’s work but it was not sufficient.  The 
court said here the contract puts an objective standard in play for the 
assessment of the contractor’s work.  Final approval of the independent 
engineer is one step but the performance of the contractor and all its 
undertakings hereunder had to be in conformance with the contract, not just 
approved by the IE. 

This is sort of the other side of the coin with respect to the IE’s determination.  
This is another construction case.  A more recent one from Massachusetts in 
2006.  This is a case where the parties agreed to have the IE make a 
determination that would be a mediation/arbitration determination and it would 
become final if neither party objected to it within 20 days after the 
determination.  In this case, one party objected, the other party didn’t and the 
party that didn’t object was held to be bound by the IE’s determination.  So just 
an example of the way contract documents can sort of make the IE’s 
determination binding or not binding. 

I’m going to skip the Phoenix case and go right to the Waterfront Marine case.  
This is a case of all the ones that I’m going to discuss that’s sort of the most 
worthy of consideration.  It’s what I would call a horror story from the owner’s 
perspective.  It involved warranty issues relating to the design and construction 
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of a steel bulkhead system for a seawall.  There was a similar project going on 
in the same area at about the same time that had a failure and the owner in 
this case was concerned that there might be some common defect in their 
equipment being delivered to their site, engaged a consultant.  The consultant 
concluded that there was a common defect and the owner made a claim back 
in 1989 for $1.2 million which was sort of the estimated costs to repair the 
problem.  The owner got an arbitration award in 1991 which said that the 
contractor, or the owner wasn’t going to get paid money but the contractor was 
directed to perform a collection of remedial work and the remedial work was 
going “to the satisfaction of an independent engineer.”  The parties eventually 
couldn’t work out who would be serving as the independent engineer so the 
contractor never got started on the work and then later in 1991, a huge storm 
hit and damaged 600 feet of the 2,400 foot long bulkhead.  So the owner goes 
back to the arbitration and says hey you were previously ordered to repair this 
steel bulkhead system, you didn’t, now we had a failure, I want money 
damages to hire my own contractor to repair and replace it.  And again in 1994, 
the owner got a second arbitration award.  This one directing the contractor to 
pay about $500,000 in damages for repair and replacement of the bulkhead, 
for arbitration costs, property damage, etc. 

The contractor decided not to pay and took the owner to court this time making 
some challenges to the question of arbitrability.  And the court interestingly 
enough said that the second warranty claim that the owner asserted after the 
damage occurred was not arbtratable because it related to the adequacy of the 
contractor’s compliance with the first arbitration award and it was not a dispute 
that was relating to the underlying contract.  And then second, the court said 
that the storm damage claim should be dismissed altogether on res judicata 
grounds.  It had already been litigated.  In the court’s view, the owner had 
already asserted a warranty claim and obtained an arbitration award 
addressing it and could not file a second warranty claim.  I think that’s a pretty 
harsh result, especially given the contractor’s conduct and the fact that the 
contractor did not do any repair work that he was directed to do.  But it does 
illustrate a couple of points.  You can get a binding arbitration award but is it 
going to do you any good.  Potentially the recommendation to address that is 
obviously go and docket your arbitration award on the books as a judgment 
such that you’re not left with simply a recommendation to do additional work, 
etc. 

The other thing, it sort of points out is the idea that you don’t want to make a 
serial assertion of claims.  If you have warranty claims available, you should 
assert them. 

I want to talk briefly, I know we’re low on time here.  But I want to talk briefly 
about the question of remedies.  From a contract law perspective, the owner 
wants to be put in the position it would have been had the equipment worked 
as warranted.  From a first year contract law perspective we call that the 
owner’s expectation or the expectancy.  It may be obvious when you have a 
component that fails, the demand is that the component be repaired or 
replaced.  You can seek money damages obviously to address losses that 
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you’ve incurred as the result of a failure.  Lost revenues of course would 
typically be considered consequential damages and consequential damages 
are normally addressed by contract and excluded.  If there’s a lost revenue 
component of the claim, you would normally recoup that through a liquidated 
damages provision such as a performance guarantee or availability guarantee.

Contracts are all over the place with respect to whether the owner can recover 
attorney’s fees.  Typically, attorney’s fees would be recoverable only in the 
event that you get an arbitration award dictating the payment of attorney’s fees 
or a court judgment dictating the payment of attorney’s fees.  It’s rare that you 
would have in a settlement agreement or an extended warranty agreement 
resolving a claim by settlement, where one party would pay the other attorney’s 
fees.  Although it’s not out of the realm of possibility. 

A couple of unique issues that arise.  Just wanted to mention these quickly.  
Betterment and economic waste.  This really is the concept that arises when 
you have a very widespread problem.  What happens if you’re seeking a 
replacement part, a big number of replacement parts, or there’s been enough 
time between the original installation such that the manufacturer neither no 
longer makes the part or doesn’t have enough available inventory to replace it. 
 The manufacturer may use the concept of betterment to provide a defense.  
You’re saying well you can’t provide product A but product B does the same 
thing and I want you to replace my product A with product B.  The 
manufacturer may say well you know you bought a Chevrolet and product B is 
a Cadillac and case law, state law would not permit you to recover something 
better than you originally contracted for.  We’re satisfied that the betterment 
concept is not a valid defense.  The argument would be if there’s only one thing 
that could put the owner in the position that it would be had the original product 
performed as expected, then it’s on the manufacturer to provide that better 
thing. 

Sort of the flip side of the betterment coin in my mind is the concept of 
economic waste.  So let’s say you’ve identified a widespread design or 
manufacturing defect covered by warranty.  Can you demand that every 
affected component be replaced even before it fails?  That might be a tough 
sale because the manufacturer may be able to be make the case that it would 
be a waste of resources to replace products that don’t fail.  I think it would be 
up to the manufacturer to make that case to show that the remedy they are 
providing puts the owner in the position it would have been had the equipment 
been as promised.  In other words, if the contractual standard is free of 
defects, the manufacturer’s argument that the component has not yet failed, is 
not up to the contractual standard and wouldn’t be a sufficient remedy in my 
view. 

The last couple of comments really before we close out, the concept of 
payment security.  There is a huge question of insolvency and insufficiency of 
assets in the renewable energy industry.  We have lots of special purpose 
entities and lots of huge potential liabilities that could mean that your judgment, 
if you get a money judgment that is not worth the paper it’s written on if you 
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don’t have a source of funds to pay for it.  So you need to be aware of that. 

The first example that I have is a very recent case involving a $300 million 
arbitration award in a case brought by a manufacturer of wind turbine 
components against another wind turbine manufacturer who had committed to 
buy a certain quantity of wind turbine components over a certain period of time. 
 The arbitration award was in favor of one entity for $300 million and the 
arbitration award was ultimately non-collectible essentially because the entity 
had no assets but the plaintiff in this case was able to have the arbitration 
award enforced against the guarantor.  And that’s an important source of 
protection.  It’s commonly used in the renewable energy industry.  It’s 
something that you should be looking for in terms of protection for your 
payment rights. 

This is a case, this last slide that I have is really just an illustration of the 
concept of the piercing the corporate veil when it’s necessary.  So with respect 
to the special purpose entities, one entity owned the project.  One entity you 
know is a member in the project owner, etc.  This is a case where the court 
lays out the standard in Wyoming for when it’s appropriate to pierce the 
corporate veil and in this case a wind turbine manufacturer was able to get a 
judgment against a project owner basically because the project owner had not 
observed the corporate formalities sufficiently such that the project companies 
were not sufficiently separate and not actually in fact operating as independent 
entities.  So despite the fact that the project company LLC had contracted with 
the manufacturer and when the manufacturer got its judgment against the LLC, 
the LLC says well we don’t have any assets, the manufacturer was able to get 
a judgment against the affiliates, the members, the owners, the other entities 
connected with the transaction simply because the owner didn’t do what’s 
necessary to maintain that corporate separateness.  So that’s certainly 
illustrative of an issue that is common in this industry. 

And then the last thing I want to talk about is this concept of commercial 
resolution.  Obviously, most warranty claims are going to be settled before you 
get a formal resolution and arbitration or litigation.  There are a lot of things you 
should think about - insolvency protection is one.  You should address the 
issues that happen over time.  The interesting thing about a typical warranty 
settlement in my mind is that it would result in an extended warranty over a 
long period of time and so things change over that time.  So it amounts to 
entering into a new service agreement.  It allows the manufacturer to get some 
payments for providing services and it provides an opportunity for the owner to 
get some additional protection in the form of extended warranties.  So that’s 
that. 

That’s the end of my presentation.  I’m going to turn it over to Steve just to 
close out and to tell you how to get access to the materials. 

Steve Thanks Brian.  So we are actually a little bit over time and I don’t see any 
questions but if missed them, do please feel free to reach out to us by phone or 
email certainly after the presentation today or if questions come up later.  And 
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thank you very much for joining us for our program today. 

We hope the information was helpful for you and your organization.  If you 
have not already done so, please click on the survey icon at the bottom of your 
screen to complete our short survey.  Your feedback is very valuable to us in 
assist in providing quality future programs moving forward. 

As a reminder, this program has been approved for CLE credits in California, 
Colorado, Illinois, Iowa, Missouri, Nebraska, Tennessee, Texas and Wisconsin. 
 A recording of the webcast will be available tomorrow for watching and sharing 
and a link to the recording will be emailed to you along with a certificate of 
attendance as soon as it’s available.  Please be sure to join us for our next 
webinar on federal and state regulatory approvals on August 22nd and that 
concludes our webinar.  Thank you very much. 

 


